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NONMARITAL CLAIMS AND TRACING. SECTION 123

Lot hecourtof appeas furtherdiscussd ctive and pasis aprecitionn Wi Wi, 21 N.W24874
(Mimn. CL App. 1994). In Wi, "pasive” appreiaton was cquaed with the lac of ny maralcffort o il
“entreprencurial deisons” Wi, 521 N2 at 879, Afer Whie, it ws possible to argue any act whassoevr
created “acive appreiaion.” without regard for consideraion of whether o no he was any actal maralcfor
expended.

“The Mianesota Supreme Court followed by xpresly sdoping th sive passive terminology in Gotisacker
- Gortaoker, 64 N.W24 348 (Minn. 2003), Withous any discussio,te supreme court assred, [l ave divided
th latof these nonmarial clasificatons—an ncresse i he vale of nonmaral property.— oo aciv and passve
appreciation” Gorusacker, 664 N.W:2 at 53 cting Nardin, 414 N.W.2d 3 193) Notwithstanding th Gorsacker
court's iscuaion of Nardin “aciv appreciaion”had ffctiely supplaned “masial ffor” a5 e test by which
courts would detenmine whether a increae in vahe of aonmara property besame marital property: This occumed
‘withoutany mesingaldiscussion addessiog b the concepts of “scive sppreision” snd “marial efort” might
actally be signiicanly different i, active ppreciaton ay caly reire an ac rthe than any e ffor).

“The concept of “active appreciaion” was also expanded 10 includesitations i which there was o act.In
Prabl . Prabl, €27 N:W:24 698, 706 (Minn. CL App. 2001, the Miesota Court of Appeal deermined,“respon-
dents decision 10 continue reinvsting the dividends during the maiage was an acive ivestment decision, cven
thoughitwas a decision o cfrinfom acting.” As i Svic, the courtn Pralincludod tisanguage despie e fct
the case actally tumed o th fct thiat h dividends inquestion e income, whic i maritalproprty regardicss
of invesment decisions orthe ack thrcof. Seealso Nanfini» N, 414 NW.24 184 (Mimn. 1987); Moore .
Moore 391 N.W:24 42 (Minn. CL App. 1986) Svic, 467 N2 a 33132, Neverhles, the language o Prah
implis that the mere iy o control nonmarial property eans s appreciation becomes marial

“That implication became expliit in the Minnesoa Count of Appeals’ decision i Baker v Baker,
733 N.W2d 815 (Minn. CC App. 2007), ey, Baker . Baker, 753 N.W24 644 (Minn. 2008). Relcting th shift
fiom the concep of marial ffor, the court of ppeals in Baker defined nonmarial property s “property acired
by ithr spouse before mariage and any icress i the valu thercf .. rovided such a increse i the resalt of
pasiveappreiaion.” Bake, 733 N-W.2d at 819 citatonsomiid) The coust weat furtee o dfine passive appe-
cion as tht whichoceurs when o investment dcisionsar made, n ncither[spous] may withdenw the und
o terwise contol the avestments..” L. (quoting Prabl, 627 N.W2d at 06). Making the sattoy defnion
mesningless, the coutof appeals i Baker went o o conclude tha “the sy to contol ivesments or withdae
furdscandefat a caim ht the ncreases i valu of premaral s werethe eslt of asive appreciaion” .t
821, OFcoure, this decisio flew n the face o heststut, whichdefned ponmaral poperty s proprty received
incxchange for” omarial property: M. Sta.§ 518,003, s 30).

“The Minnesota Supreme Court eversd the court of appeas’decison in Baker and brovg
circe, bolding:

this e ull

Wi concludethatcenal 0 theclassifiationof sppreciton of nonmaritl proprty as maritl
ornonmarial i th prnciple tha ot xpendedio gnereproperty dringhe i
5, “maritl offor”—should beocfit bth prties rather thanone of the paris (0 the exclusion
of th other.Inll o thecases where we have held appreciation of poamaial poperty o b
‘v, sgaificant effrt that otherwise could ave been devoed 0 the genersion of martal
propety was divrt o applid toward ponmaril propetyistead.

Baker, 7SN W24 a1 651
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“The Minnesoa Supreme Cour in aker expliitly repudised the noion, generaed by the court of appcals
decisions in Prablan Bker, tht comrol vernonritalproerty couk render i ppeecation maial.Thesupenne
coun concuded:

[T coutof sppelsconrolestll bu viscertsthe sty et proect the pomarsl
characier of increass in he valu ofponmaral popery. Many rdiioaly nonmaral assts
are withina spouse’s contro... Therefoe, we eafirm Narini s old ha th single st for
‘whetherappreciain n the vale ofnonmarialpropety i marialor nonmarial i the exent
0 which marial offortthe fnanial o noninancial fots o one o both spouss duringthe
marmage — generatd the increase,

w6152

“This brod and sweeping esfirmation of N provides some signficant degrc of pomise fo 4 more
coberent approach 10 increasesin value of nonmria propenty i the futur. It s yet t be detemined bow this
appruach will e applied ntheftue 0 increases vl ofsher nonmarital st schas el esateand usinesses.

§124 BURDEN OF PROOF

As s foth i th defiitionlsection of Minossoa Stsutes chapter 1, roperty soquined ding the muringe
s “presumed o be marial propery...” Moex. S § S18.003, 0. 3. Becaus ofhis pesumprion, the burden
of proof ests o th party makingthe pomarial it show by aprponderanc ofthe videnc that e sset s
derved roma recognized nonmaritalsoure. Wopata . Wopaia, 498 N.W.24 78 (Mina. CL App. 1993):; Frking
Freking, 479 N.W.20 73 (inn. . App. 1992) What ey qalify s suficent prof ha been vared ad unpre-
dieable

A. Problems of Proof - Gits During Marriage

Nonmarial claims ar freqenty based on gifls received dring a marriage. In order 10 sustain such &
onmartal claim, the pary aserting the lim must pove tha the gif was o tha party and o boh sposes. e
Olin . Olsen, 562 N.W-24 797 (Min. 1997). While the ueston may not ave been considered ai te e o the
il when the now-ivorcing spouses were bapily maried,prents who may have given undifferetiaied gifs  the
maried couple fequeatly algn with ther chld during a divorce. Because of his, amily members testimony may
e discounted s sefaeving. Documentaion such as i ax retums and cancelled chcks is offen thebest vidence
i support of a nonmartalgit. Beyond tis,circumsianial cvidknoe mey oo support o damage the nonmarial
caim. Forcxample, f o git s rtumsare i s the smount ofthe gf i cxcess of the amount whichcould
e claimed as an annualexclsionfo gif ax purposes, an nferne my s that the i is properly viewsd 25 2
maral gif 0 both pouses. nthe end,the et willdepend on the qualiy of documentation and sdvocacy,a well
as the creibilty of witnsse, when deermining whether he dotive iniat was 2 it 0 e o bsh spoes. See
Blesing . Blssing, Nos. A21-1709, A21-1725, 2023 WL 1093864 (Mian Ct. App. Jan. 30, 2023 citing Olir,
S62NW24797,

B. Probloms of Proof — Personal Inury Recoverles

T the case o a recovery reived as resul of a persona njury, the acusl purpose ofte recovery must
e proven I the recovery i for an infury 0 the prson—.z., pan and sufleing or disabilty—ha recovry s
nonmaial. I the recovery i for cconomic loscs during the mariage.—lost wages, medical expenses, . —the
rcovery is marial property.Fan de Loo v i de Loo, 346 N.W24 173 (Minn, CL. App. 1984).Proving the sl
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reason fo the recovery can b diffclt, especally years afe the event. Fo example i Anderson v Anderon,
No. CO-58-587, 1958 Minn. App. LEXIS 1138 (Minn. C. App. Nov. 2, 988), the sctlement agrcient and eeasc
in e personal inury proceeding. which sated the recovcry was fo pui and sufleing, wis found unpersasive
becaue there wasan actalloss of camings. In Kotzenmacher . Kotzenmacher, No. C1-94-549, 1994 Minn. App-
LEXIS 866 (Minn. Ct. App. Aug. 0, 1994),the fuct that the personaijury stlement agsecnent was sesled umed
outo b fal o the wife's onmarialclaim.

. Problems of Proof ~ Commingling

Nsurlly,during the course of a marriage, spouses do not gencrlly segrgate funds that might e b
clnimod os onmaital, When sses deved from 3 nonmaral sourc becom mixed with ssetssequied dring
the marriage, the pary asering the nonmaral s must race the curent aset 1 is nonmarial soure. The
general rule i that there s o it racing” requirement, but intcad e ary ecking {0 prov a nonarial laio
mustcnly show by a pepondernce o the vidence the sset was “acquird n exchange fo nonmarial propery”
Doering v Doering, 355 N.Wd 387 (Minn. Ct. App. 1986): Carickw Carick, S60 N.W.24 407 (Misn. C1. App.
1997) Gridh . Grish, 415 N.W2d 763 (Misn. Ct. App. 1987). The Minnasota Court of Appeals has ctally
reversed  district court for applying an averly sric standand ofracing where thedistct courtdenicd 8 nonmarial
clim because “thre has notbeen  clear showing of which dollr went where” Sundermeyer . Sundermeyer,
No. C7-90.675, 1990 Minn. App. LEXIS $77, at % (Minn. Ct. App. Sept. 11, 1990, A comparson o ncomasial
deposits with marital depositsaver seveal yeurs b been held suficent o sstain  substanial onmarial clim.
Shicly v Shily, No.C4.93-2396, 1994 Min. App. LEXIS 36 (Mien. Ct. App.Apt 22, 1994).In i, the courtof
appealsupbeld s simple percenage apliaton based o the souce of deposs,  melod commonly wsed 0 prove
nonenaril chaims n ccounss odsy.

Baker. Baker, No. A0G-1252, 2008 WL S135117,at *4-5 (Minn. CL. App. Dec. 9, 2008)clls o quesion
the adequacy of the pproach usd in iy (s simple perccnage pplicaton based on the source of deposis) O
remand rom the Minncsoa Supreme Cours, thecourtof apeals ncaded dica s opinio suggesing that an aset-
by-assetapprosch may b rquird when rcing  brokerag accoun. Bater, 2008 WL $135117, 245 (oting hat
a“portfolo” s not  spcie of propery quoding Warner . Warner, 807 A2 607, 615-16 (Me. 2002))

“The Minacsota Court of Appels afimed & sonmaialclaim in eal s despitc acknowldging the
proponet of th s “was unsble to specifically ascra the surceofth down paymens” Rskex e Miller
Stark, 787 N.W.24 690,697 (Mina. Ct App- 010) In Mille,the proponcntofth o was the personl epe-
Senative of he wif’s sstate. The wife died during the pendency ofthe proceeding, butaflr the disrict cout had
bifrted o grant th divorc. The prsonsl eprescntativeestinony that sh was unawte of anysourc b than
thewif'snonmarial fusd from whichthe down payment ould have been made was decmed suffciea o e the
clim. LIt may b important that e usband bjected 1, and may have atempied o delay,the bifreted disol-
tio despt the fct that the wife was erminaly ll with pancratc cance

I Pappler . Pepplr,No. AUS-56,2009 WL 3818361, 31 * (Min. CtApp. Nov. 17, 2009),the Minnesca
Cout of Appeals afmed the il coursinding hat the husband's onmarital propery et was ot traceable,
oting that, “wher the ponmarial money i s commingled with markal money that t s impossile o distinguish
betweenthe o, al ofhe money i considered marial ey, The court also noed that management fes and the
bty risin froincome and dividnd distibutions were paid ety withmarial funds, withoutconsder-
ing that the income upon whichfaxes were pai was also il
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1 an unpublished opinjo, the Minnesota ot of Appeals reversd il courtsfiing ot te wif was
enio 0 & onmarital it n her checking a1 svings accouns, tating hat the wi il 1 rce the nital
nonmarital s 0 cter tangibic assersthat wer purchised using those funds. Fallace . Wallce, No. A13-2167,
2014 WL 4957380 (Mim. Ct. App. Oct. 6, 2014). In Wallac, the wife argcd that  portion o fnds in cach of er
bank occounts should b deemed nonmarital based o the blances atthe time of the pates mariae, epositsand
withdravals made during the marrage, and the sccount balances a the end o the artes’ mariage. . a1 *1. The
Wit relied on 3n “sccountin techrigue” in which se dentifie ll deposis and wihdraals during the marise,
and 10 th extnt tha withdrawals exceeded deposis, she reduced the ponmarital ieest i the account by that
amoun. . a *3. The court concluded tha the wie's accounin technique s ot supportd by elvant case e
because it doe o trsce the pomaral funds o another aset, . Accordingly, th cousdeermined ha al fncs
the bank scsounts were marial propery and remnded the mate o heial cour fo nty of an amended jodgment
and deres.

§125 CHARACTER OF NONMARITAL PROPERTY - TRACING ISSUES

T adion o diffcltic proving the sourceof nonmarital s and addresing corminglin s, Minnesots
appelatedecisions have vriedbasonthe natare o the property limed a ponmaral and that property's gow.
‘Whether nonmarial popery s climed n a brokcrage acount, etirement plan, el cte,or & business will
Some extent determine the msner ia which theclain mustbe made.

A. Brokerage Account

When tracing a tradional brokersgs o cash acccunt from a nonmarial souce, iocome cared in the
account must be allocatedfo the marial csate. For example, f dividends re renvesid, e scuries purchised
withthose dividends rc marial. See Prahl . Prak, 627 N.W.2d 698, 706 (Minn. C. App. 2001); Swick . Swick.
467 N.W24 328, 33132 (Minn. Ct App. 1991); Moore v Moore, 391 N.W.2d 42 (Mimn. C. App. 1986). Icreascs
i alue of the nonmarial porion of  bokerage ccount by appeeciation emain onmarial.
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EXAMPLE

‘Brokerage Account Example;
In his example, an individualhad 400 shares of onmarial sock as of December 31,
2021 (ine 1). The stock pays dwidends both in 2022 and 2023. The diidends are.
roinvested n additonal sharos that are reated as maria (nes 2 and 6). Note that on
June 30, 2023, there is @ wo-fr-one stock spi. Pursuant o Nardi, sock spits are.
treated like appreciaton n that both the nonmartal and maral shares are ncreased
proportonatey (ne 4). Once the shares are raced through the date o valuaton (ine.
7),the stock price as o the date of valuaton (ine 8) s applied 10 both the ponmattal
‘a4 marial shares inorder 0 v atth respeciive valuesfor each calegory (ine 9).

Nonmarta Martal ~
Dite  Descrpton  Shars  Shares Toal %

1 120121 acn w0 oo nom o000

s S wow B

e ——— w0 woo

s St oo 000
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B. Retirement Benefits

“The nonmaria porionofa defined bencft etireent plan i calculted by fllovwing th “timerle”aopted
by the supreme cout in Janssen . Janssen, 331 N-W24 752 (Mirm. 1983). Under this rle, the years (or mrats)
encfits were accumulatod during the marmiage represen the maitalshare s pposed 0the years (o months) during
‘which bencfts were camed beforsorafr the mriage

For the much more common deiod contibuton et plan, the Minnsots Cour of Appeals s held
it growt o the nonmaral itees (b apprecation or i) remans nonmarial propety. Wi v White,
521 N.W24 874 (Minn. C. Ap. 1994).Inancber upublishc cour of appeals decsion, the cout focused o the
unavailabily of growth on  nonmarital et pla, Feferncing ht st must be avaiable o accessble 0
e considered income” orthe nonmarialanaysis. sy . Hodysty, No. C4.96-1506, 1997 WL 76443 (Minn.
CL.AppFeb. 25,1997). I Baker, e Minnesoda Supeane Cout remanded th case 0 the cour of appeas o resolve
the wife's argument ha the husband filed 10 approprately istinguish between income and apprecition when
rcingthe rowthon the nonmaralportion ofhis retrment plan. Bcause this isue was ot poperly before the
Supreame cout, hesupreme ourt made o decsion, bt instead imply remandesd 10 the coutof appels 1 akess
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the ssu ased by e wif. Ber, 753 N.W.2d st 653, O remand, the ourt o appalsalsosecmod 0 assume the
account produced “inome” but i ot decid the sse. nstead, he cour emanded the s 1 the il cour o
detennine whethe the racing appoach used was reasonable under the circumstances, whic the court of appeals
detemnind was  “fctua qeston. Baker, 2008 WL 135117, 5. The case st o remand

1 a ater unpublished decision, the court of appeals remanded a il cour’s nonmarial deerminaton
regading  defind contrbuion plan because the trial ourt had ot apportioned “the ncrase i the ccourts
betven infrest,rinvesmentof dividends, and spprecaton ™ acobs  Jacobs, No: A11-16K3, 2012 WL 267401
a1°5 (Minn Ct. App. Juy 16, 2012).Like the ot recent courtof appeas decision i Baler, this deision seems 0
assume thre i “income” roduced by a retirement st without discussion.

“The same approach was receatly taken by the cout of apeals n Binemann . Bincmann, No. A21-0340,
2022 M. App. Unpub. LEXIS 123 (Minn. Ct. App. Mar. 7, 2022), The court of appals reversd the il cour’s
onmmarital apptionent of an nherited IRA, which “did ot dsingish th principal o e investnents nd their:
10wt due 0 apprecaton, which ae nonnaril propery, rom the divide and inteest income carped fiom the
avestments, which is mrial property.” Bienemar, 2022 Minn. Agp. Unpub. LEXIS 123,at *7-8 (emphasis n
orginl. A inJacobs, h court of appesls”decision in Blennemanin did not discuss whetbe hee is any diffrence
between an [RA and  twxabe brokerage accoun based o the availability of th “icome.” Futer, the opinion did
ot it or addres Wi aall,

COMMENT

s “income" eamed in a refiement pian? As set forh above, the curtent case law
Gefiiion of ncome” for determining whether nonmatal propery generates marial
property I “any form f perodic payment o an indvidual” Gottsacker, 664 N.W.24 at
855, 500 lso Loo, 775 NW.20 at 635 1.5, But does this defiiion apply o retrement
assets not n payout? Retrement benefts do not generats taxatie income untl such
time as they aro acoessed. Whil statements for a typcal 401(+) plan may appear
‘simiar to 2 brokerage acoount statement,the ndiidual partcipantn the 401(K) plan
Is generally not able 10 demand distibution o the specifc assets shown on telr
sialement. Insiead, i a sel-irected plan, the asset mix chosen by the partcipantis
enerally only used lo determine the value [0 Which the partcipant s entled at any
given tme. This is imporiant because the paricipant does nol receive any inferest or
dividend income. To the extnt any nterest or ividends are eame, they are eamed
by the plan, which is a trust, and which does ot disirbute Infrest and dvidends to
individua partcipants. Thus, he reiement pan i properly viewed as ot producing
any ‘income”
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EXAMPLE

Reliement Plan Example:

“This example assumes an individual is married as of December 31, 2018, when his
refirement plan has a nonmarital value of $50,000 (ine ). Each year the indvidual
mabes a $5,000 annual contiuiion (assumed to be made evenly throughout the
year), whichis considered martal. Therefore, over time the account buids a marial
component. Each year the retrement account provides an investment retun (ither
posilive or negatve) that is proportonaely allocated to the mriel and nonmarial
components. During the five years of marage the folal investment relum on the
account Is $12.000. OF that amoun, $8.915 was alocated to the original $50,000
nonmatal value for  total nonmatal vaiue of $59.915 as of the valuaton date. The
remaining $2,085 investment rtur was allocaled 0 the cumulative martal contibs-
ions of 525,000, resuling n a total martal vaue of $27,085 as of the vakation date.
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C. Real Estate

“The Mianeota Supreme Court s hed appreciton i el sate mut be spportioned between martal and
onmmarial nerests whee her have been marial nd ponmarialcontrbutons t the purchise of e eal ese.
Schmic . Schmitz, 309 N.W24 743, 750 (Minn, 1981, Underthe Schmiz formul, 0 example of which fllows
the maria esat benefi rom the everage created by any mortgage serviceddurng he marmiage. Consistent with
this, when  propery having both marial and nonwarial specs i refinaced during & marmiage o remove iy,
tho marilestate s “ectively [borovwing] agans s nerstin e homesead " Anione  Aione, 645 N.W24 96,
103-04 (M. 2002). Thisapproach logically follows Schmic nsfar s the levrage, i, deb,willconinue 0
bencht the i o tothe xtent thre i any spprciaion o the propety.

‘Consistcn withhe approsch f Anone xd Sehic, he cout of speals dtermined thtclosing cots (such
s oun orgintion o) and taxs paidat cosin do ot decrease the nonalcotrbtion o the acqisition ofthe
propenty. Ker v Kerr, 770 N.W2d 567, 570 (Mis. C. Ap. 2009,
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“The s of how K0 treat improvements o res ctte i 3 racing analyss has also recivd atention in
onmarital caselaw. The “Schmic fomula appies oy 0 the spprecition of proprty ot bl improve-
menis made by thepares” Dorweler Dorweier 413 N.W.2d 572, 75 (Mimn. CL. App. 1987). Though there is:
more han one way o allocate value 0 the maria esae basd o martal improvements o realcstase, Dorvetlr
call fo educingthe ponmaril valo based o the cost of the improverents (oot necesarly equl 1 he value of
the improvements). This approach has been recenly followed in McDonald . McDonald, No. A22-1421,2023 WL
361312 (M. CLApp. Dec 4, 2023).

EXAMPLE

“The folowing scenario provides an example of the Schitz formula. The equity in
the home as of the date of mariage was $50,000 (sep 1). Pursuant to Schmz, the
cuty s dvided by the ltal vaiue o the home on the date of mariage. The resuling
percentage (25 percent) represens the nonmarkal ciam i the home value (step
2). Pursuant (o an appraisa, the value of the home has doubled 1o $400,000 s of
the valuaton date used in the dvorce. Applying the 25-percent Schmitz percentage
10 the curtent valus resuls in the current nonmartal clam i the home of $100,000
(step 3). Subiracting the $100,000 nonmartal value from the $400,000 appraised
Value provides the maral value o $300,000. By subtracting the $140,000 martal debt
from tho $300,000 martal home value, we arve at the marial oquiy n the homa of
$160,000 (stap 4). s interesting t note that uing tho marriage the balanco on the
morigage only decreased by $10,000. However, due o he leverage of the morigage
baiance pursuant to Schmiz, $150,000 of the $200,000 appreciation is allocated to

the martal estat.
Step 1) Calculote Equity on Dote of Martiage:  Noomerital _Maral Total
1 Valve of home. S 50000 § 10000 $200000
2 Balance on motgage - _(150000) _ (150,000
3 Equiy on date of mariage S S s - S s
Step 2 Calculate Nonmarital %:
4 Nonmarta ecuty (e 3) 50000
5 Value o home on dte of mariage (i 1) 200000
6 Nonmartal % (ine 4 /e §) 2%
Step 3 Calculate Nonmarital Valus for Divorce:
7 Appaised valu of home. 00000
8 Nonmartal % (ine 2%
9 Nonmartlvake ine 7 xine ) 100000
Step 4) Calculote Equity on Dote of Divorce:  Noomarktal _Marksl  Total
10 Value of home (ine 7) S 100000 5300000 5§ 400000
11 Balance on morgage - _(40000) _ (140,000
12 Equty on date of horce S 100000 3 160000 5 260,000
Updatea 2024 12
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EXAMPLE

Real Etale Anione Example:
“This next exaimple incorporates the aspects of arefinance (pursuantto Antone) nfothe.
‘Schmitzanalysis. Step 1 begins wth the same information a i the previous exampl.
However, duting the marrage the parties decided to refnance ther morigage and
‘raw out aditionalequty fom the home. I s common for the home o be appraised
s part o the refinancing process. I this example the appraisal determined the fai
market vaiue of the home 1o be $250,000, resulng n an increase in the nonmaital
Value o the home from $50,000 1o §62.500 (step 2). The martal value increased
35 wellfom $150.000 10 $187,500. Therefore, the nonmartal and martal equty in
the nome pror 10 the refnance was 62,500 and 52,500, respectvely (step 3). The.
‘morigage balance increased from $135,000 1o $200,000 and th paties withcrew the.
565,000 of equity. Pursuant o Anione, the $52,500 of martal equty s frst withcrawn
‘and the remaining $12.500 s then taken from the nonmarial equly (step 4). Finaly,
the nonmartal Schmiz percontage i redetermined by taking the reduced nonmatal
‘oqutyas apercentage ofhe apprased value o the home (20 prcont i his exarmple).

Step 1) Calculate Equity on Dote of Marriage:  Nonmarital _Martal Total

1 Valus of home on dateof mariage § 50000 5150000 5200000
2 Loss: Motgage on date of mamage (150.000) _(150000)
3 Nonmartslequty on dateofmamage  $_ 50000 3 s s
4 Noumarkal % (ine 3/ line 1) 2%

Step 2 Calculate Nonmarital Equity Prior to Refinance:

5 Apprised value of home. s 250000
& Nonmartal % (ine 2%

7 Nonmanta equty at me o sefnance 1§ 62500
Step 2 Allocation of Equity Before Refinance:  Nonmortal Marial  Total

3 Appraised value of home S G250 50750 5250000
9 Morigage ror to reinance. (195000) _(135000)
10 Equiy beor rfnance S 6250 3 52500 3115000
Step 4) Allocation of Equity Ate Refinance;  Nonmorital _Marktal  Tolal
11 Appraised vale of home § 6250 5107500 § 250000
12 Motgage ater renance. 12500) _(187500) _ 200,000
13 Equity ater refnance s s 3 s s
1 Nonmarital % (ine 13/ line 11) P
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D. Increase In Value of Nonmarital Business Interests.

‘Whetherappeeciationonaneest i businessis martal o nonarial s cuenty contoled by th concep
of martalefont. S Nardin . Nardin, 418 NW2d 184 (Mo, 1987 Berenberg . Berenberg, 476 N.W.24 $43
(M. Ct.App. 1991); Dy Dy, 416 N.W.2d 30 (M, C&. App.1987). There s no s that court.
llocateall f the apprciaion o  poamaral business a marialornonmarial. Infct, Nadin el:

pcress i the valu of nonmaritalproesty attbutablet the effrts ofone or both spouses.
during the mariage, ke the incrases resulting fom theapplication o martl funds, is marita
property. Conversely anincreae in e value of nonmarial property aibutble o inaion or
o market forcesor condiions, tins s nonmaral characer.

N, 414NN 24 31192

Itisimpartan to understandtht by crving ot spprecision of sonmaria property reslkin from maal
o, the Nardinicourt dentified an excepion o th generl rul ht the apprcition of  nonmarial st remtins
nonmmarital.See M. St § S18.003, s, 3. i ltimately hecour’ responsibilty o detcrmine the cause of
the apprciation and pportion tht sppeeision beteen th mrial ad ponenaial s, conistnt with e aw
i evidence in prticlar case S Reynolde » Reynold, 495 N.W.24 26, 272 (Minn. 1. App. 1993 (remanding .
ol couet's ponmartaldeerminaton fo e 10 ety wat portion ofrea etate appreciation was he resul o
maralffrt axd what porton wasthe st ofmrketforces)

“The degree of effot nesded 0 creat a marialinrest i ot cear. Furher,he cours have ot sgnificanty
analyzed sinaions where th sharcholde makes some contribution o growih, bt no th sl conrbutor o e,
Minnesota appelsecourtshave at east by esult adopid an“all o nodhing’” spprosch.In fct, the coutofappels
s one sofar a0 afim i couthat explicily found the run-up i the housing marke dring the cary 20005
was it the type of “marke forc” the Nardin court b contemplated. See Elingson . Ellngson, Nos. A0G-1221
A06-1522, 2007 WL 1893174 (M. C. App. July 3, 2007) (afrming ol court's determiation tat a of the
{ncrease in value of & cabine-making business was the resutof marial effrs, despie substanial evidence the
usinessgrew becauseof e real et market boom).

‘Consistent with this pprosch, when addressing minortysharchoker who had a il impact ca the
rowth ofthe busincs,the cour of sppeals detemined tht minority oamarial sharcholder' porton of eained
camings n a subchapter S corporation and accumulated adjustment acount (AAA sccount) did ot consivie
marial propery despite the fct the undistibute camings had been w10 the sharholder. Robert v Zygmmt,
652 N.W24 537 (Mian. Ct. App. 2002), Thecout of sppeas ocused on the following e concpis:

(1) Aktbough axed 10 thesharehoder,the undisrbuted S corportion disrbuions wer ot “income”
‘under the sty defntion of income, defning it 3 a “periodic payment 1 a inividual” 4
asis,

(2) The minoit nonmarkal shacholder in Zygmunt ke “sontol,” suchthat she did ot ave fll
scses o the resined camings i the AAA.

(3) Aktbough e was o the boar ofdirectors,the onmarial minoiy sharcholderin Zygmunt i ot
play  ignifcant ol n the management o day10-day operations of he corpoaton, and the was
o Nardini marial o, . 34,
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“The Zygmunt decsion was essnially followed in Gottsacker, with one imporant distncion. Altough
the wife' inerest inthe main company i Gortsacker was held ronmasial fo the seme reasos et forth sbov, et
intrest i the scond company creted by disributionsfom her nonmartal s in the st company was marial
propety. Gotsacker v Gotsacker, 664 N-W24 848, 59 (Minn. 2003). This wasthe resul i spt o the fact the
Wit had o eal conrol verthe disrbuion Asthe coutexplaind:

the ity bad stemped o accompih thisgol by makin the second company] a sbsidiary
ofthe fis company, e wife'] merst ok e remained onmarial Istad,thefaily
chose 10 crese [the scond company] as a sparse enity funded eith corporate dividends
and, a5 rosultof his srucurl docsion, e wie's ierest i the scond company) became

martal popery.
da1859-60.

“The Minesots Court of Appeas pplicd the princples ariultedin Gotsacker and ygmunt and reversed
a sl cours fiing that the husband's disrbuton check was nonmarial propery. Ravorth . Raorth,
No. AL3-2104, 2015 WL 404363 (M. Ct App. Fob. 2, 2015, In Raswors,the husband received a distribosion
chock fiom a paersip in which he had a oommarial erest. . st %, The disibuson nclded his regular share
of parocrbip profis and his shreofthe value of a [ insuaoce policy aken ot o his motber which was traded
i for cash. . Becausethe hushand istoicalyreceivod annul paymments from the parnership, he court found that
the distribution check was one i  seres ofpeiodi payment 10 the husband dring the marige,and therefre it
was martl icome. .t *7. The coutfrtber ot that,although the husbandrefusd 0 cash the check, he sl
had control ovr th fnds. 4. 5.

In Olson . Olson, No. AGS0171, 2009 WL 173762, at *3 (Mian. CL App. Jan. 2, 2009), the court
determined tht none of he growth in the ponmarial bsinss et was th rsutof the wie's efots,where er
“ftber'sefos, long with cutide marke conditons i he grave indusiry and icreascd land prics, wee solely
responsbl fr the apprecaion of Anderson’s ncrest” i the busines,despte he fact tha the wie's fther docs
ot appear 10 v wned any nerest i he business,an boththe wife and hr fther esifed ey alked “daly”
about e busness.

“The Hafele case cll the precdent set by Zygmientand Gottsackerato queston In 2013, the Misoesota
Supreme Court appied Misoesots Staes setion S18A.30 o dtermine whetber disrbutionspad o parcat 5.
 sharchokder of a closely-held subchapter S corporaton constitate gxos ncome within the mesning of the st
for purposcs of calulating cild support. Hacfel . Hagfle, 537 N-W2d 703 (Mion. 2013 The Misnesota Court:
f Appeals found that th distbutions were ot gros income because they werecithr no availabe o the parea,
o the disebutions were designatd o pay the income ta abigation. Hacfle . Huefel, 814 N W24 65 (Minn. CL
App-2012). The supeme cout revers e cout of appals,statig tha he defiitionof income fom operaton of
 usinessunder section SISA.3 docs ot depend on whethe & paren eceives  “eriodic payment” nor docs it
um on whether the corpration disibuted” th fuds,or whethr the fndsae “availabl” o the pven. Hacfele,
837 NW2d 0711, nscad the cour s

[Slection 518430 required hedisret cour 0 denify Dur-Supreme’sgross e, cost of
oo sold, and ordinary and nessary expenses; then use thos igures andapply thestautry
formala o amive i Kathy's income from self-employment or operaon of @ businss. The
porionofthe reultin figure atriutabl 0 Kathy' ownership nerest must hen e incorpo-
ate o her “grossincome” under M, S § 5134.296).

a2
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Beause Minnesots Sauts scetion 1A 29 applics o chaper 518, the el decison sppears t dirctly
ol with the Goveacker deision. Gottacker it that, when anying whether dibutons are incone,
courts st ook o the eve o contrl the sharchokder as over the deision o disrbute camings, whereas Hfele
suggests that hesharholder'seve f control over th disbutionsand the availabily of e funds ar clevant o
the analyssof wheter distbutions arc considered icorne under th statuory defniton. This spparent conlct has
et tobe addressd by the appelate cours.

COMMENT

Rather than inquiing as 1o whether the owner was invaved in operatng the business,
twousd seem the criical nquiry should b the extent o which the owner'sinvolvement
resulted in a materal contrbution 10 the appreciaton of the business as compared
1o other faciors influencing the business growth. Morsover, consistent with the
Minnesota Supreme Cout's decision n Baker, cours shoud analyze the extent to
which the ownerispouse's effors have been compensated during the mariage. See
Bker 753 NW.20 at 652 (Gscussing market forces influencing ncreases i he value
of publicy raded securilies and noing "Dr. Baker worked full tme and contributed
his eamings o the marriage...). Several other jursdictons have taken 2 more ana-
Iytaly fgorous approach than the all or nothing’ approach. See, 6.0, Muphy v.
Muphy, 816 A2d 814, 820 (Me. 2003) (noking the ncrease in value of @ spouse’s
Ponmarial stock was the resultof market orces): Payson v. Payson, 562 5.£.24 839,
841 (Ga. 2001) (roversing the tria couts allocation of nonmartal stock appreca-
tion as marial where soma of the appreciatio was due fo marke forces) Straley v
Frank, 812 50. 24 610,612 (Fla. Dist. Ct App. 1992) (determining ncraase in value of
husband' nterestinaoa etate parnership was pimarly due o nflation o fotuitous
markt forcos); Hoffmann v. Hofimann, 676 S W.20 817 (Mo. 1984) alocating growth
n company o consequences of fedaral and stato legisiatve enactments despte
husbands rle as an offcer i the company, wharo husband's salary,dividends, and
bonuses stoadily incroased during the marmiage): Jols v Jols, 98 A.D.2d 632 (N.Y.
App. Div. 1983 (atibuting growthin diamond distribution business o the “diamond
fover® of the marketplace); McNaughton v. McNaughton, 538 A2d 1183 (M. Ct
‘Spoc. App. 1988) (alocating approciaion of nonmarital stock based on many factors,
including the efforts of others,inflaton, the of embargo, and the energy ciss),

“The rasuitin Narinimakes sens because the nonmarial nterestwas in an embryoric
business, which was entiraly Geveloped during the parties’ long-te marriage. But
mors common fact pattems invotve businesses tht are wel developed a th time of
marage and grow or  number o reasons, many ofwhich are unvelatedto the fforts
ofthe owner-spause.

E. Stock Options and Restrcted Stock

Stockoptons and estricedsock freqently prescat a uique challnge 10 prctionrs and couts because,
‘whil graned drin the marriage, sick options and resticted soek flen vest acording 1 schedule under which
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some of the veting occur e the marriage.InSaltrom v Slstrom, 404 N-W24 548,851 (Minn. CL. App. 1987),
the court of ppeals adessdthe fac tht stock ptons ranicd dring  mariage ay Vet n i manner and his
“ave both maral and ponmartal aspecss...” The court adopted  time k™ basd on the decision in Janssen
Jansen, 331 N.W.24752 (Mina. 1983). Janssen adeessd non-matred,unvescd pensioninrestsand etemined
they should e awanded pursaan 1 formula i, a nd when”the pension becomes payable. Jansen, 31 N.W2dat
756. The fonmul from Jansen,adopied by Salsrom, s 35 follows:

“The marialiteest in ach payment willbe a factionof that paymert,the mumersor of the
action being th number o yers (o months) of marriage during whih bencfis were being.
accumalatod, and the denomintor being th total numberof years (or movths) duriog which
bencfits wer accurmulted pror 1 when pad.

Salsrom, 404 N-W-2d at 551 (quoting Janssen, 331 N-W24 t 756).

EXAMPLE

‘Stock Opton Salstrom Calculaton:

“The individual in his example has been granted 2.000 stock optons at the end of
‘oach calendar yoar (columns A and B). Each opton grant vasts oy aftr ce yoars.
has elapsed from the date of grant (cclumn D). Pursuant o Salstrom, the Docermber
31,2020 grant (ine 1) has fully vested and, threfore, all 2,000 of e stock optons.
oulstanding are considered martal (column G). For the Decomber 31, 2021 grant
(ine 2), o of the treo years have elapsed duing the marriage and, therooro, 66.7
percent (or 1,334) o the outstanding stock optons are considered marital. Simiary,
for the December 31, 2022 grant ine 3), only one of the tree years has elapsed
Guring the marriage, 5o only 33.3 percent or 686 o the outstanding stock opions are
‘considered maria. Because thelastgrant on December 31, 2023 (ine 4) occurs on
the valuaton date, none o th outstanding options aro considered marial.

0 g © o 3 ¥ 0
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§126  INVADING NONMARITAL PROPERTY

Simply proving propery is nonmarital does ot necessarly protct hat property rom divison. Mimesota
Sttutssecion 18,58, subdivision 2 prmits division of nonmarialproprty:

I the coun finds tha cther spousc’ resousces o propeny iclcing the spouse’s porion of
the maril property as deined in (Mo States section S18.003, subdlivision 3b], are 50
inadequate s 1 work an unfie hardship,consiering allrelevant circumstance,the court may,
in addion o the maral propery. spportion up to nc-half of the propery othewise exclded
under section 518,003, subdivision 3() claiss () 10 (d)to prevent the wnfr ardship. I the
‘courtspportons ropertyoter thn maris propery. it shal ke findings in supportofthe sppor-
onment. The findingsshallbe bised on al relevan fctorsincloding the length ofthe manisge,
any prior mariage ofa pany, the age, heal,station,occupaton, amount and soures of ncome,
ocationsl sils, cmployailty, state,abilites,nee, and opportniy for fure scquisiion of
capital sets and income ofcachpary.

Invasion of nonmarial property occurs only in exrordinary circumstances. See Hogmen v Hogsvr,
386 N.W.24 419 (Mian. Ct. App- 1986), Thero must b afinding ofunfai hardship o support e imvasion. Roe! v
Roel, 406 X.W24619 (M, Ct App. 1987) Gracbers. Gracber, 92 N.W-24 589 (Minn, Ct. App. 1986). Theusal
crcumstances are wher one spouse would be et destitt o whersthe nonmarial asset represents th s o he
majriy of th csate Faus . Faus, 319 N.W2d 408 (Minn. 1982, Hanson . Harson, 378 N-W24 28 (Mo C1.
App. 1985); Cummings . Cummings, 376 N.W.24 726 (Minn. Ct. App. 1985 Rocl, 406 N.V24 619; Frderisen
Frederisen, 368 N.W.24 769 (M. Ct App. 1985; R : Rsien, 367 N.W.24 47 (Misn. 1984,

The contributions one spouse hs made (o th other's nonmarital property may also contibute 103 inding of
e hardbip. Wilson v Wison, 348 N-W-24 357 (Minn. Ct Agp. 1984). Tere s been some expansion of the
conceptofunai hardip.This expansion focuses o thedisary beweenthe parties'uture earingsand ability o
acquirascts.See Renolds v Reynolds, 498 N.W.20 266 (Mimn. C1 App. 1993).In Shores v Shores, No A12-2245,
2014 WL 1758102 (Minn. Ct. App. May 5, 2014, the Minncsots Coutof Apeals afirmed h il court’ ecision
o awand the wife  portion of th usband's nonmarial asss where the wifes ol 4 the husband's persoral
cartaker prevented he from being employedoutsie the home and acumulting etement fudsand e asscs.

“The fcttha  pary holds nonmarial roperty may lso mean ht party has gt exposre for tber pental
bligaions such o spowsal minicnance o unegual division of maral property. Feguently the cout may avoid
invading ncrarial propety by awardingalrge proporton of the marital stae (0 the othe spouse. See Enlal
Edll, 334 N.W.2d 566 (tinn. CApp. 1986); Rosenbe . Roenberg, 379 N.W.2d 580 (Misn. Ct App. 1985).
Foster . Fasier, 354 N.W2499 (Mina. Ct App. 1984). I the court addrescsconcerns o s harship trough an
aard ofspousa mainicnancs and an uncgua division of the maria sae, it may be a abuse ofdiscetion o he
court o ivade nonmrital popery. MeGaughey . MeGaughey, No. AL3-0320, 2014 WL 103380 (Mian. C. App.
Jan 13, 2014).

§127 CONCLUSION

Ascase law evolves, questionshave emenged: Will outs applythe Baker decision obeter focus o the concept
of marial fforts with espect 0 fcreases i vae inbusingssand el st nerests? Will couts arbut  porton
ofthe increase in vaue of nonmarial reiement plan benefts s “ncome” and thercore maral property? These
questions and many others willcotinue o make nonmarital propety one of the most dysamic an ineresing arcas
of faily o

Updatea 2024 218




image1.png
Chapter Twelve

Nonmarital Claims
and Tracing

Thomas W. Harjes.
Baker Tity US, LLP
Minneapolis

Bon M. Henschel
Henschel Moberg PA.
Minneapols




image2.png
TABLE OF CONTENTS.
§121 INTRODUGTION... - - - . . 121
§122 STATUTORY DEFINITIONS. 121
A Defriton of Marta Propary - The Rule. 121

8. Nonmartal Propary - The Excaptn. . n2

§123 CASE LAW DEFINITIONS ~ INCREASE INVALUE oo 122
A Income Versus Apprection 23

B Mt s Versus Acivo Apprecison. 124

5124 BURDEN OF PROOF 26
A Proioms ofProof - Gits DU Marage ... e 128

5. Probiems ofProof - Persona oy Recoveres..... - " 126

. Protiems of Proof—Comminging, 127

§125  CHARACTER OF NONVARITAL PROPERTY - TRAGING ISSUES. 28
A Bokerage Ao ... . . - 28

5 Retroment Bonefs........ R . e 120

C ReslEsie 21

. Incresse i Vake of Norartal Busness Inrests. 1214

£ Siock Optons and Resinciod Stock. 216

5126 INVADING NONMARITAL PROPERTY ... . S 218
§127  CONCLUSION. 218
Updated 2024




image3.png
NONMARITAL CLAIMS AND TRACING. SECTION 122

§121 INTRODUCTION

Novmarial clims and nonmarta trcing presen some of the most omplex and challnging sues aced by
ity law proctiioers and judges. Case law concerming nonmaral cas and trcing refects that diffculy, 5
appellt cous have wresled with ssus such

* commingling o aonnaial popenywith maial popery.
+ effrs b oneor b spouses o incrcase the valoe of onmarial propery;

+ controlandaccssbilty of nommarial propenty during a marisgs: and

+ paning incomme producd by il property from apprecistion ofnomaial roery.

Al oftheseisuesare st against satutry buckdrop th avorscharacterizing propety s marital and scks
10 shieve cquity betwsen divoring spouss. A  esult o complx sss and cormpetin feret,the case I s
sometimes inconsstentand confsed. This chapie epresentsan ffor o reoncle the cae law wit s statory
underpinings.

§122 STATUTORY DEFINITIONS

Masial property and nonmmarial propery have o mcaning ouiside the conext of a proceeding fr disoluion.
legal separation, or anmlment. Ulike community propery states, where desgnations of “community property”
and “scparte property” have meaning a tms othr than during  disoltin proceedin (fo example, duing
probae procseings), “marial property” and “sonmarial propety” have no appication i probat procesdings
under Misnesota . These erms only have caning i proceding o lgally teminate 3 mainge, aod th s
are ety defned by sttt

A. Definition of Marial Property - The Rule

“The staory definition of “martal property” hs been characterzed a “expansive.” Janssen v Jansen,
331 NW24 752,75 (Vinn, 1983). The definiion is a olows:

“Marial property” means popery, el o persona,inclding vstedpublc o privatepenson
pla benefitsorghts,acquird by th partics, o itherofthem, 3 dissluton, lgal separation,
or snnlment proceeding at any ime during th exiseace of the maiage olaton between
them,or o any ime during whichhe paris wer ving fgether as bsband and wife undera
pupored morrioge rlcinship which s annuled i an anmulment poceeding but prior o the
date ofvluston under setion S13.5, subdivision 1. All property acquired by cither spouse
subsecnt to the maringe and before the aluaon dat i presucd tobe il proerty
regandiess of wheher te s beld indviduly or by the sposes in a form of co-ownersip
such s oia enancy, tenavey in common, enancy by the eniey, o community property.
Each spouse shal b decmod o have & common ownership i marial propery that vests oot
Iatertha thetioe ofthe iy ofthe decre i  proceedingfo dissolution or aonulmcat. The
extntofthe vestodtres sl b deterioed an made s by the court pursusat o setion
1858 €0 il inerest n el property is hekd individualy by only one spouse, the inerst
i the e propery ofthe non-ied souse s ot subjct o clas ofcrdiors o judgncat
ortax Hens unil the ime of cny ofthe decee awarding an nerst 0 the on-tled spouse.
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“The presuampion of maral proprty s avercome b a showing thatthe property is ponmarital
propery.

M, ST § 18003, 50030

8. Nonmarial Property - The Exception

A st forh i th s snienc ofth maral propety defntion, “the presumpion of marial proprty i
oversome by showiag ha the property s nonmarialproperty.” M. S § 518,003 1m0, 3. Excepions o he
marl property presumprion a defincd s folows:

“Nonmaral propery” means propery rel or personsl, cquird by cither spouse befor,
durig,or afer the xisence ofther marige, which

(s acqied s il bquet, devise o inberitance made by athind party 0 cne bt ot
1o the other spouse;

(6 cauired bore the marriage;

(s acquied inexchange foro i thecrese n value ofpoperty which is described n
clases (), (5. (0, and (e

(@i cquired by a spouse afe the valuason dt o

(s exclded by a vaid anenupealconrct.

u.

COMMENT

The Minnesota staule was based on the origial draflof secton 307 of the Uniform
Mariage and Divorce Act (1970). The extent to which the commissioners favored
“martal property" is exempified by the fact tis secton was amended in 1973 to
eliinate characteizaton of poperty as nonmartal of marial n favor of disrbuting
alproperty. Given the myriad social changes that have occurred since 1973, it would
seem nonmaral property may now be afforded beter eatment. Because many
people now mary (or emary) late n I, binging with them chidren from prio rola-
onships who have aiready boen establshed as potentil rightiul hels, it seams the
commissioners'prference for isrbuting most o all propery in a dissolution may be
at odds withcurrent social norms

§123  CASE LAW DEFINITIONS - INCREASE IN VALUE

Whileproving  noamaritalclaim baso on premarial property o popery acqieed by a gf o inerianc,
s prmarly o mate of meting the burden ofproaf,courtshave had difficuly applying subpart () of e stasory
onunaital propery deiiin. Th appasely clea angusge of e sttte providing that property is nonmari) i

s “scquind n exchange fo [nonmaralproprty) o i the incease i valhe of [nonmara) property” s b
subjct to crestive and unexpeeted iterpretatons and extapolations by Minncsots sppelle courts. M. St
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§/515.003,suup. 3b. The comtinued efos of appella coes 10 redefine what constites ol propery v
made it diffcut 10 prdict bow propery will b restd i the fiure. Altbough the Minoesota Supreme Court s
‘atcmptd to cstablish exampies end define marial and nonmarial increases in vale of nonmarial propery. see
Narini v Nardin, 413 N-W:24 184 (inn. 1987),as the supreme court moved away fom e cear and simple
tatutey definition, lowercouts have foun it il 1 idetiy clar standards 0 apply i aryin factsuations.

A Income Versus Appreciation

“Thecours it move away from thesmple stauory defnionof“inress n vae” of onmarital property
‘was 1o distinguish conceps ofincome from nonmaral proprty withappristio ofnonmaial propery. I Moore
 Moore, 391 N.W.2d 42 (Mimn. Ct. App. 198),the coutof appeas hld that nerst icome from a rcrmarial
savings account was martal. L, in Nardii, the Minnesota Supreme Cout focused on a e o the orgioal
dratofsection 307 of the Uriform Mariage and Divoree Act, which parsd “icrease in value” from the income
nonmnrial propery produced. N, 414 N.W.2d 31193 Alhough the Nardii efeence was indictun, th court
of sppeals e held st camed during 8 marige o  pemarital ceifia o depost constiutes “ncome” t0
e divided 15 a martal st Svick Svic, 467 N.W.2d 328, 331-32 (Mimn. C App. 1991, Rsovested dividends
fiom nonmarial stck have lso been hld o be il propery. Prabl v Prakl, 627 N.W.2d 698, 706 (inn. C1.
App. 2001; e also Wieges . Wicgers, 467 N-W-2d 342, 34 (Minm. CL App. 1991 (detcmiing interest cared
from nonmarial cetificates of deposit are martal property; Zander . Zader, 720 N.W.2d 360, 369 (M. Ct.
App.2006) (etermiing monthly pr capit payments o meanbe of the Mdewakanton Sious Trbe areincome™
ad thereore crate maralproperty); Campion . Campion, 385 N-W2d 1,45 (Minn. . App. 1986) (deamin-
ing ental icome eared fom nonmaritl apartment bulding s i), Pearson v Pearson, 363 N-V2d 337,339
(Vi CL App. 1985) (deerminin retlincome reeived from ponmaial fmland i maritlproprty)-

COMMENT

s it portans o equitos, the distncion between income and approciaton can appoar
acbiary. Whether a given company distibutes s income o shareholdersorrinves's.
it ncome for futuro growth (hopefully causing approciton of s stock) would soom
to have it o do with how divorco cours should troat the “increase in value' ropr-
‘sonted by the diidends or appreciation. It s not a meaningful distincion.

Based on the sbove-ied case law, it s wel esablished tat income from ponmaral property is mrial
OF couse, tis bogs the queston: What s income? This question was nswere by th Miancsota Supeme Court
in Gonsacker v Gotacker, 664 N.W:24 848 (Minn. 2003), Relying on he sansory definiton ofincome then in
exisence, the Gortacker cout defined income a “any form of periodic payment 0 an individal * Gotacker,
664 N.W.2d 2t 85; Mo, Sra.§ S18.54, 5. 6 (2002).

v tht the definiions of marial nd nonrital propery wers embodied i fomer Minnesota Sttutes
section $18.54, combined withth fict the commissioners had noted “iacome” was ot inended 10 be & pat of
“icreas n value” a refrenced inthat defnionl setion, it was logial forthe Minnesoa Supreme Couet 0 rely
on the simple atutory definionof ncome.
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However, the defntional setion was ater amended 0 exclude the fonmer defsition of “income.” See
N, ST § 18,003, There is currnty # defntion of “gross income,” which “means the gross income of the
parcn caculted nder sction S18A.29. M. STA.§ S15A.26, sUsp, & While subivision 1 f that scton sats
the defnitons shllapplyto chapers 515 and 15, the ctualdefiiion speciicaly ideneifiste divorcing pary s
a"paren” The Minnesoa Supreme Court resolved this ssu i Lee . Lee, 75 N.W.24 631, 635 .5 (Minn. 2009),
‘when it dtemine the statuory definition of “gros ncome” undersection $18A.29 pples o chapter 1.

T bolding wasappled in Drger . Drger, No. A17-1430, 2018 WL 3097678 (Mian. Ct. App. June 25
2018, when it hed that premarial PERA pension benfits n payout during the mariage were “maral icomne™
Alhough it coud reasonably be argue such beneits were acquired “in exchange for” peemarital contbutons
the husband had made (0 PERA, and ol tus remain nonmarial undor the expressterms of Misnesota Statues
Section 518,003, subdiision b, thecourtinstead ocused onthe ot st hepaymenss o the husband wee “pericic.
paymmes toanidividual” under Minneots Stauts secion 8A.29 an ss “ncome,” the paymentswere marial.
Nowhee n the opinion i there any dicussion ofth fact that the distintion betwen income and sppreiation
cannotbe ound in Mimesotsstues.

B. Marital Efforts Versus Active Apprecition

Perhapsthe best example ofthe volution ofcase v eganting increase i value ofsonmaial propery bas
cen the il rom the concept of “maralefot” o actve appreciation” when aalyzing factos that may rete
maral property from the incress n valo ofsonmarital poperty. The Minnesots Supeeme Court in Nadn ocused
on marial forts when i hed

(T inress inthe value of nonmarial property atiutabe o the efots of ane or both
Spousesduring thes mariage, ke the increase resuling fromthe applicton of maral fncs,
5 marial propery: Conversly, n ncrase in the value of nonmral property acibuable o
nfstioncr o market forces o conditonsrtains s noremarial carscer.

N 414 N2 a1 192,

1 fact, the Nain cout expiitly decined 10 adop the“activ appreciation” teminology. Wriing about
such resment i osherursdictions,the Nardind cour concluded:

“The Mol cou, as do many commentators, called the ncrese in value acibutale 0 the
ffrs of th spouses “acive appreciation” and the ncrease in value arusabl 1 ifsion
and general cconomics and marke condiions s “pasiveappeciation.” We preferto achere 35
clsely as posible o the sautoy Inguage.

11920

Despte this direction from the Mimnesoa Supremme Cour, the court of appeals in Svick v Swick,
467 NW.2d 328, 331 (Minn. . App. 1991)discuses isinguishing the increase in value of nonmarsl propery
ased o whetherdat ncrease wasthe el f “active” o “passive” appreiation The Svik cou chse 0 iclude
thar discussion in s opnion despite th oc tha he isue in ik was whether income from ponmaral property
‘was martal. Swick, 467 N.W.2d a 331, Th cae had nothing o do it aprecition.
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